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Letter Brief of Amicus Curiae the American Centcr for Law and Justice Recommcnding
Denial of Request for Stay in Tyler, et al. v. State of California, et al,, Case No. S168066

Honorable Justices:

The American Center for Law and Justice (ACLJ). on behalf of itsclf, submits this
amicus curiae letter briel to address the following 3 points:

1. The Petitioners lack standing to challenge the enactment of Proposition 8.

2. ‘The Petitioners bear a heavy burden of persuasion in challenging Proposition 8 -a duly
cnacted constitutional amendment—in light of the great weight that the California Constitution
affords to the will of the peovple.

3. This Court’s precedents support the conclusion that Proposition 8 is un amendment, not a
revision, to the California Constitution.

Interest of Amicus Curiae

The ACLJ is an organization dedicated to the defense of constitutional libertics secured
by law. The ACLJ has argued and participated as amicus curiae in numerous cases before the
Supreme Court of the United States and other courts around the county in a variety of significant
cases involving questions of constitutional law. Regarding the definition of marriage, the ACLJ
is committed to preserving the traditional institution of marriage as the union of one man and one
woman,
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L The Petitioners Lack Standing to Challenge the Enactment of Proposition 8.

‘T'he Petitioners cannot show any cognizable harm to them from the passage of
Proposition 8. “The purpose of the standing requirement {under California jurisprudence] is 10
cnsure that the courts will decide only actual controversics between the parties with a sufficient
interest in the subject matler of the suit 1o press their case with vigor.” Common Cause of
California v Bd. of Supervisors of Los Angeles County (1989) 49 Cal. 3d 432, 439. “The
fundamental issue of standing is that it focuses on the party seeking to gct his complaint before a
... courl, and not on the issucs he wishes to have adjudicated.™ Harmon v. City & County of San
Francisco (1972) 7 Cal. 3d 150, 159. “One who invokes the judicial process does not have
‘standing’ if he or those whom he represents, does not have a real interest in the ultimate
adjudication because the actor has neither suffered or is about to suffer . . . any injury of
sufficient magnitude reasonably o assure that all of the rclevant facts and issues will be
reasonably presentcd.” Bilafer v. Bilafer (Ct. App. 2008) 161 Cal. App. 4th 363, 370.

Applying these standards to the case al hand, the Petitioners cannot demonstrate thal they
have suffered, or are about to suffcr, a sufticiently great injury that would give rise to standing to
challenge the passage of Proposition 8. The Petitioners cannot establish that they possess rights
or interests that have been, or will be, affected by the enactment of Proposition 8, nor can they
establish any irreparable harm that would occur absent a stay of its enforcement. The Petitioners’
disagreement with the content of Proposition 8 does not provide them with a sufficient stake to
challenge its validity. To the contrary, as the next section explains, the citizens of California have
exercised their right 1o amend the California Constitution through Proposition 8. There is simply
no live, adversarial dispute between thesc Petitioners and the Defendants.

1. Petitioners’ Bear a Heavy Burden of Persuasion in Challenging Proposition 8—A
Duly Enacted Constitutional Amendment—In Light of the Great Weight that the
California Constitution Affords to the Will of the People.

The California Constitution places the people in a preferred position through a varicty of
provisions, giving effect to the enduring American principle that Governments “dernivie] their
just powers from the consent of the governed.” THE DECLARATION OF INDEPENDENCE para. 2
(U.S. 1776). As this Court has recently explained:

The amendment of the California Constitution in 1911 to provide for the initiative
and referendum signifies one of the outstanding achievements of the progressive
movement of the early 1900’s. Drafted in light of the theory that all power of
sovernment ultimately resides in the pcople, the amendment spcaks of the
initiative and referendum, not as a right granted the pcople, but as a power
reserved by them. Declaring it “the duty of the courts to jealously gnard this right
of the pcople™ [citation], the courts have described the initiative and rveferendum
as articulating “one of the most precious rights of our democratic process”
[citation]. “[I]t has long been our judicial policy to apply a liberal construction to
this power whenever it is challenged in order that the right be not improperly
annulled. If doubts can rcasonably be resolved in favor of the usc of this reserve
power, courts will preserve it.” [Citations.]

8]
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Indep. Energy Producers Ass'n v. McPherson (2006) 38 Cal. 4th 1020, 1032 (2006) (quoting
Associated Home Builders, Inc. v. City of Livermore (1976) 18 Cal. 3d 582, 591).

This strong presumption in favor of the people’s authority to act applies in situations
where, as here, a liligant claims that a ballot initiative effected a revision to the California
Constitution rather than an amendment. See, e.g., Legislature v. Eu (1991) 54 Cal. 3d 492, 512
(“Resolving, as we must, all doubts in favor of the initiative process, we conclude that nothing
on the face of Proposition 140 effects a constitutional revision™); Amador Valley .Joint Union
High Sch. Dist. v. State Bd. of Equalization (1978) 22 Cal. 3d 208, 248 (“Amador Valley™)
(“Consistent with our own precedent, in our approach to the constitutional analysis of article XITI
A if doubts reasonably can be resolved in favor of the use of the initiative, we should so resolve
them”). Since “the initialive process itself adds an important element of direct, active, democratic
contribution by the people,” Amador Valley, 22 Cal. 3d al 228, the people’s initiative power
“must be liberally construed . . . to promote the democratic process.™ Jd. at 219 (quoting San
Diego Bldg. Contractors Ass’n v. City Council (1974) 13 Cal. 3d 205, 210, n.3); see also id. at
248 (Bird, C.J., concurring and dissenting) (“Initiatives by their very naturc arc direct votes of
(he people and should be given great deference by our courts. Judges should liberally construe
this power so that the will of the people is given full weight and authority™).

While the fact that the people have clearly expresscd their will to amend the California
Constitution through Proposition 8 does not entirely insulate that decision from judicial review,
see In re Marriage Cases (2008) 43 Cal. 4th 757, 852-53, it is also true that “judicial restraint
and caution . . . should always apply, under separation of powers principles, before clear
expressions of popular will on fundamental issues are overturned.” /d. at 869, n.9 (Baxter, J.,
concurring and dissenting). “The principle of judicial restraint is a covenant between judges and
the people from whom their power dertives. It protects the people against judicial overreaching.”
Id. at 883 (Corrigan, J., concurring and dissenting). [n other words, this Courl’s longstanding
practice of resolving any doubts in favor of the use of the initiative power is a means of
recognizing that the people are the ultimate source of the government’s authority. As Thomas
Jefferson famously stated, “I know no safe depository of the ultimate powers of the society but
the people themselves; and if we think them not enlightened enough to exercisc their control
with a wholesome discretion, the remedy is not to take it from them, but to inform their
discretion by education.” Letter from Thomas Jefferson to William Charles Jarvis (Sept. 28,
1820) (quoted by Polec v. Northwest Airlines (6th Cir. 1996) 86 F.3d 498, 533 n.22).

In this vein, the Petitioners’ claim that “a temporary stay of Proposition 8's enforcement .
~will harm 1o one . . . [and] the rights of other Californians will not be affected in any way by
the preliminary relief Petitioners seck,” Strauss Amended Petition for Extraordinary Reliet at 43-
44, is simply untrue. The pcople have spoken clearly and unequivocally regarding the definition
of marriage, and the amendment thcy approved touvk cffect the day after it was enacted. See CAL.
CoONST. art. XVTII § 4. As discussed previously, the pcople’s reserved power o €xpress their will
through an initiative or referendum is “one of the most precious rights of our democratic
process.” Indep. Energy Producers Ass'n, 38 Cal. 4th at 1032 (citation omitted).
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In this case, the status quo is that the people have excrcised their “precious right[]” at the
ballot box, and any delay in the enforcement of their expressed will imposes irreparablc harm
upon the millions of Californians who exercised that right. This is cspecially truc where, as here,
the people have exercised their authorily to restorc a legal principle that dates back o the
founding of the State. See In re Marriage Cases, 43 Cal. 4th at 792 (“From the beginning of
California statchood, the legal institution of civil marriage has been understood to refer to a
relationship between a man and a woman”).

IIT.  This Court’s Precedents Support the Conclusion that Proposition 8 is an
Amendment, Not a Revision, to the California Constitution,

Proposition 8 is a validly cnacted amendment to a single provision of the California
Constitution. Contrary to Petilioners’ assertions, Proposition 8 does not create far reaching,
sweeping, or profound changes in the state’s constitutional scheme. Rather, it merely clarifies (he
definition of a single right recognized in the California Constitution. As such, Proposition 8 does
not rise to the level of a constitutional revision.

Article XVIII of the California Constitution distinguishes between amendments and
revisions to that instrument. According to Sections 1 and 2 of the article, revisions to the
constitution may be effected in two ways: (1) two-thirds of both houses of the legislature agree
upon a proposed revision, and a majority ot the voting citizens of California voic in favor of the
revision; or (2) the legislature votes to call a constitutional convention which then cnacts a
revision. See CAL. CONST. art. XVTIII §§ 1, 2, 4. Similarly, an amendment to the California
Constitution may be effected in two ways. The first means of amending the constitution is
identical to the first mcans of revising the constitution. The additional manner in which the
constitution may be amended is through a voter initiative. See CAL. ConsT. art. XVIII, §§ 1, 3, 4.
In other words, an amendment to the California Constitution is valid if it is properly submitted to
the voting citizens of California as a ballot proposition and a majority of thosc voting approve
the amendment.

The distinction between a constitutional amendment on the one hand and a revision on
the other is thus, at its core, a matter of procedure. Specifically, enactment of a revision requires
a far more arduous process than does enactment of an amendment. ‘The reason for this, as this
Court has explained, is that “the term ‘revision” in section XVIIT originally was intended 10 refer
to a substantial alteration of the entire Constitution, rather than to a less extensive change in one
or more of its provisions.” Amador Valley, 22 Cal. 3d at 222. As the Amador Valley Court
acknowledged, prior decisions of this Court had likewise recognized that a revision is defined by
uthe ‘far reaching and multifarious substance of the measure™ or “the ‘substantial [curtaiiment]’
of governmental functions which it would cause.” Id. (quoting McFadden v. Jordan (1948) 32
Cal. 2d 330, 332, 345-34G). Thus, in order to constitute a revision, an enactment must either be
“so extensive in its provisions as to change directly the ‘substantial entircty’ of the Constitution
by the deletion or alteration of numerous existing provisions,” or “accomplish . . . lar reaching
changes in the nature of our basic governmental plan . .. . Id. at 223.

Ry contrast, a constitutional “amendment’ implies such an addition or change within the
Jincs of the original instrument as will effect an improvement, or better carry out the purposc for
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which it was framed.” Tivermore v. Waite (1894) 102 Cal. 113, 118-119. Importantly, cven if an
initiated enactment “will result in various substantial changes in the operation of the former
system,” if it “adds nothing novel to the existing governmental framework of th[e] state,” it
constitutes not a revision but an amendment. Amador Valley, 22 Cal. 3d at 228.

This Courl’s precedents confirm that Proposition 8 qualifics as a valid amendment, rather
than a tevision, to the state constitution. In McFadden v. Jordan, this Court invalidated a
proposition amid circumstances in which it was “overwhelmingly certain™ that the measure
“would constitute a revision of the Constitution rather than an amendment.” 32 Cal. 2d at 349-
50. The sweeping proposition sought to add a ncw article consisting of 12 separate scctions, 208
subsections, and more than 21,000 words. /d. at 334. 'This Court found that “at least 15 of the 25
articles contained in our prescnt Constitution would be either repealed in their entirety or
substantially altered by the measure, a minimum of four . . . new topics would be treated, and the
functions of both the legislative and the judicial branches . . . would be substantiaily curtailed.”
Id. at 345. Though the McFadden measure proposed a single amendment, it was “obviously . . .
mullifurious,” covering a “wide” and “diverse range” of subject matters, from retiremcnt
pensions to healing arts to surface mining. /d. at 345-46.

Proposition 8, which adds only one sentence to the state constitution by insertion ot a
new section without deleting or altering any pre-cxisting provision, does not mirror or cven
approach the level of quantitative and qualitative concern presented by the mcasure in
McFadden, Proposition 8 inserts only fourteen words affecting only one section, whereas the
sweeping Mcladden proposition sought to insert more than 21,000 words affecting at least 13
sections—altering, on its face, two-thirds of the existing 55,000 word, 25 section constitution.
Further, unlike the McFadden proposition, the single amendment cnacted by Proposition 8 is not
wmultifarious” in effect. ln a narrow definitional manner, it touches only one subject matter: the
institution of marriage.

More recently, in Raven v. Deukmejian (1990) 52 Cal. 3d 336, this Court struck down an
initiative mcasure that sought to restrict and diminish a pre-existing, clearly expressed state
constitutional provision. Titled the “Crime Victims Justice Reform Act,” the measure sought to
amend various provisions of article I. Thus affecting “only one constitutional article,” the Raven
initiative easily satisficd the quantitative effect prong of the revision amendment analysis. Jd. at
351. This Court held, however, that one provision of the mcasure “contemplate[d] such a far-
reaching change in our governmental framework as to amount to a qualitative constitutional
revision, an undertaking beyond the reach of the initiative process.” /d. at 341 (emphasis added).

Specifically, the qualitatively overreaching provision sought to amend article I, section
24 of the constitution (adopted in 1974), which “provided in relevant part that *‘Rights guaranteed
by this Constitution are not dependent on those guaranteed by the United States Constitution.™
Id. at 350. The proposed provision would have limited the statc constitution such that it must be
strictly construed according to the rights afforded by the federal constitution, nothing greater. /d
As such, the proposed provision would effectively “vest all judicial interprctative power, as to
fundamental criminal defense rights, in the United States Supreme Court.” Id. at 352 (cmphasis
removed). Such a drastic transfer of power and wholesale diversion from the stated original
purpose of the constitution would have been “devastating” from a qualitative standpoint. See id
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The present facts are easily distinguishable from those in Raven. Rather than restricting
and diminishing a pre-existing, cleatly expressed constitutional provision, Proposition 8 simply
seeks (0 express a pre-existing constitutional definition in no uncertain tcrms. Proposition 8
involves no devastating transfer of powet or wholesale diversion from the stated original purpose
of the constitution. Unlike the proposition in Raven, which significantly altcred the status quo of
a broad range of criminal rights as they had existed since enactment of the 1974 constitutional
provision, Proposition & only clarifics what has been the status quo of marital rights under the
California Constitution since its adoption in 1850. The California Constitution has never
expressly defined marriage as anylhing other than a union between @ man and a woman. Thus, in
contrast to the facts of Raven, there exisls no constitutional precedent to support Petitioners’
contention that Proposition 8 raises the “devastating” qualitative concerns that resulted in
invalidation of the Raven initiative.

In contrast to McFadden and Raven, in Amador Vulley, this Court upheld a proposition
(hat amended the constitution by adding a new article that would substantially modify the
California tax system. This Court uphcld the measure on quantitative grounds wherc it contained
about 400 words and was “limited to the single subject of taxation.” 22 Cal. 3d at 224. On
qualitative grounds, this Court affirmed the validity of the amendment even though it was
“apparent” that the new article would “result in various substantial changes in the operation of
the former system of taxation.” Jd. at 228 (emphasis added). This Court considered that the
substantial changes “operate[d] functionally within a rclatively narrow range to accomplish a
new system of taxation.” Id. Specifically, (he article “change[d] the previous system of real
property taxation and tax procedure by imposing important limitations upon the assessment and
taxing powcers of state and local govemments.” Jd. at 218. The changes limited the tax rate on
real property, resiricted the assessed value of real property. limited the method of changing state
taxes, and restricted local taxes. fd. at 220.

Despite opposition and concerns that the new tax system, moditied by amendment, would
“impose intolerablc financial hardships and administrative burdens in different forms and with
varying intensity on public entities, programs, and services throughout California,” this Court
honored its “solemn duty ‘to jealously guard’ the iniliative power.” /d. at 248. Reasonably
resolving any doubts in favor of the initiative measure, this Court concluded that the new article
survived the revision challenge and constituted a valid amendment. id.

Under the rationale and holding of Amador Valley, the validity ol Proposition 8 as a
constitutional amendment cannot bc doubted. Proposition 8 is similarly limited to a single
subject (marriage), yet contains a mere fourtcen words as compared to 400. Further, Proposition
8 will not result in “substantiz]l changes” to the operation of the former system of
institutionalized marriage in California. In fact, Proposition 8 effectuates no “change” to the
constitution whatsoever. The etfect of Proposition 8, rather, restores the status quo of marriage
between a man and a woman as it has existed in California since the constitution’s adoption in
1850, afier only a brief judicially-mandated interruption ol 143 days.

Petitioners contend that Proposition 8 constitutes a revision because it would effect a
substantial change in the underlying principles of the basic governmental plan of the California
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Constitution by denying a fundamental right to a specified class of persons. Petitioncrs
misunderstand the nature of this initiative. The voters of California, through the passage of
Proposition 8, have simply clarified the substantive scope of that right. In this regard, the
initiative at issue in the present case is no ditferent from the initiative upheld as an amendment in
People v. Frierson (1979) 25 Cal. 3d 142,

In Frierson, this Court held that a voter initiative approving a statutory schemc imposing
the death penalty constituted an amendment rather (han a rcvision. Importantly, this Court had
previously held imposition of the death penalty “unconstitutional as constituting crucl or unusual
punishment under former article I, section 6 (present § 17) of the California Constitution.” Jd at
173 (citing People v. Anderson (1972) 6 Cal. 3d 628). As the Frierson Court acknowledged,
“[o]n November 7 of the same year, the pcople responded by adopting, through initiative, a
constitutional amendment . . . ‘in effect negating . . . [the] prior ruling . . . in People v. Anderson
. .. that the death penalty violated the California Constilution.”” Id. at 173, 184. Recognizing the
power of the people of California 10 overturn its decision in this manner, however, the court
upheld the initiated enactment in Frierson as an amendment because it did not accomplish a
result so “sweeping™ as (0 constitute a revision.

The circumstances surrounding the passage of Proposition 8 are virtually identical to
those involved in Frierson. In Junc of this year, this Court concluded that the definition of the
right to marry, as embodicd in the Constitution of California at that time, included the right to
marry another persom of the same gender. Se¢ In re Marriage Cases, (2008) 43 Cal. 4th 757.
Days ago, however, the people of California, exercising their constitutional power to initiate 4
constitutional amendment, negated that ruling by clarifying that the substantive scope of that
right extends only to the union of two adults who are of opposite gender from one another, i.¢., a
man and a woman. Proposition 8 docs not change the purpose or function of the constitution’s
original plan for marriage; it simply clarifics it. This clarification is precisely the typc of
enactment this Court has previously labeled an “amendment,™ as it effects no sweeping or far
reaching change in the constitutional scheme or governmental plun of the state but instead
constitutes a “change within the lines of the original instrument as will . . . better carry out the
purpose for which it was framed.” Livermore, 102 Cal. at 119.

Pelitioners’ response that the present situation is distinguishable from Frierson because
the definition of marriage found in Proposition 8 discriminates against a suspect class of persons
on the basis of their sexual identity further reveals their misunderstanding of this amcndment.
Just as the amendment in Frierson—reinstating the death penalty and claritying, contrary to this
Courl’s prior holding, that its imposition did not constitute the infliction of cruel or unusual
punishment within the meaning of the California Constitution-—applied equally to all citizens, so
too does the definition of marriage embodied within Proposition 8. As a result of the passage of
the amendment at issue in Frierson, no citizen of California sentenced to death could argue that
imposition of that penalty violated his right under the California Constitution to be free from
cruel or unusual punishment, see CAL. CONST. art. 1§ 17 (former art. 1 § 6), because a majority
of volers agreed to exclude imposition of the death penalty from the definition of the term “cruel
or unusual punishment.” To be sure, imposition of this particular definition of “cruel or unusual
punishment™ (so as o exclude the death penalty) atlects some citizens differcntly from others.
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proposition limiting the Icgal definition of marriage to include only unions between onc man and
one woman constituted an amendment rather than a revision to the state constitution).

Lastly, Petitioners’ contention that a decision upholding the validity of Proposition 8
would undermine this Court’s ability to enforce the fundamental guarantees of the equal
protection clause in such a way as to protect minorities from discriminatory action by the
majority is entirely incorrect. As Petitioners rightly acknowledge, sce id. at 42, an cnactment that
would, by its language, bar only African-Americans trom marriage or exclude only women trom
public schools would certainly implicate the equal protection guarantee because such an
enactment would undoubtedly affect only that particular class of persons in a disparatc manncr.
By contrast, Proposition 8 defines the scope of the right to marry in the state of California in a
manner that applies with equal force to all citizens of the state.

Conclusion
The request for a stay should be denied and the Petition should be dismissed.
Respectfully submitted,

AMERICAN CENTE R LAW AND JUSTICE

Vincent P. Me¢ . .
Erik M. Zimmerman, Esq.*
Carly Gammill, Esq.*

* _ not admitted in California
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PROOF OF SERVICIE

I declare that I am, and was at the timc of the service hereinafter mentioned, at least 18 ycars of
age and not a party to the above-entitled action. I am employed in the City and County of
Virginia Beach, Virginia. My business address is 1000 Regent University Drive, Virginia Beach,
VA 23464. On November 17, 2008, 1 caused to be served the following document:

Letter Brief of Amicus Curiae the American Center for Law and Justice Recommending
Denial of Request for Stay in Strauss, et al. v. Horton, et al., Case No. S168047

On the following persons at the locations specitied.

BY UNITED STATES MAIL: Following ordinary business practices, 1 scaled truc and corrcct
copies of the above documents in addressed envelope(s) and placed them at my workplace for
collection and mailing with the Unitcd States Postal Service. | am readily familiar with the firm’s
practices for collecting and processing mail. In the ordinary course of business, the sealed
envelope(s) that T placed for collection would be deposited, postage prepaid, with the United
States Postal Service that same day.

Attorneys for Petitioners:

Nat'l Center for Lesbian Rights
Shannon P. Minter

Melanie Rowen

Catherine Sakimura

Llona M. Turner

Shin-Ming Wong
Christopher F. Stoll

870 Market Street, Suitc 370
San Francisco, CA 94102
Telephone: (415) 392-6257
Facsimile: (415) 392-8442

Munger, Tolles & Olson, LLDP
Gregory D. Phillips

Jay M. Fujitani

David C. Dinielli

Michelle Friedland

Lika C. Miyake

Mark R. Conrad

355 S. Grand Avenue, 35™ Floor
Los Angeles, CA 90071-1560
Telephone: (213) 683-9100
Facsimile; (213) 687-3702

Lambda Legal Defense and Educational Fund, Inc.
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Jon W. Davidson

Jennifer C. Pizer

F. Brian Chasc

Tara Borelli

3325 Wilshire Boulevard, Suite 1300
Los Angcles, CA 90010

Telephone: (213) 382-7600
Facsimile: (213) 351-6050

ACLU TI'oundation of Northern California
Alan L. Schlosser

Elizabeth O. Gill

39 Drumm Street

San Francisco, CA 94111

Telephone: (415) 621-2493

I'acsimile; (415) 255-8437

ACLU Foundation ot Southern California
Mark Rosenbaum

Clare Pastore

Lori Rifkin

1313 W. 8™ Street

l.os Angeles, CA 90017

Telephone: (213) 977-9500

Facsimile: (213) 250-3919

ACILU Foundation of San Diego and Impcrial Counties
David Blair-Loy

P.O. Box 87131

San Diego, CA 92138-7131

Telephone: (619) 232-2121

Facsimile: (619) 232-0036

Law Office of David C. Codell

David C. Codell

9200 Sunset Boulevard, Penthouse Two
Los Angeles, CA 90069

I'elephone: (310) 273-0306

Facsimile: (310) 273-0307

Orrick, Herrington & Suitcliffe LLP
Stephen V. Bomse

405 Toward Street

San Francisco, CA 94105-2669
Telephoune: (415) 773-5700
Facsimile: (415) 773-5759
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I certify under penalty that the foregoing is true and correct and that this Certificate of Service
was executed by me on November 17, 2008, at Virginia Beach, Virginia.
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